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STATEMENT OF THE CASE
Nature Of The Case
Ramiro Ramirez appeals from the summary dismissal of his successive
petition for post-conviction relief and denial of his motion for appointment of postconviction counsel.

Statement Of The Facts And Course Of The Proceedings
Ramirez was convicted of burglary and his conviction was affirmed on
appeal. State v. Ramirez, 2011 Unpublished Opinion No. 447, Docket No. 35761
(Idaho App., April 21, 2011 ). Ramirez filed for post-conviction relief, the district
court summarily dismissed his petition, and the Idaho Court of Appeals affirmed
the dismissal. Ramirez v. State, 2014 Unpublished Opinion No. 401, Docket No.
41341 (Idaho App., March 3, 2014).
Following the conclusion of his initial post-conviction action Ramirez filed a
successive petition for post-conviction relief. (R., pp. 3-6.) His claim was that his
trial counsel was ineffective for "allowing the state to elicit testimony of my co
defendants refusal to talk to police at the scene of the arrest."
(verbatim).) He also moved for appointment of counsel.

(R., p. 5

(R., pp. 12-14.) The

court entered a notice of intent to dismiss the petition and denied the motion for
appointment of counsel (subject to reconsideration) on the ground that Ramirez
had failed to present or establish a "sufficient reason" why the claim was not
raised in the first post-conviction petition. (R., pp. 21-28.) Ramirez responded to
the notice, stating that "the reason for not asserting the grounds in the earlier
petition is because I didn't know of these grounds at the time of first petition."
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(R., pp. 30-32.) The district court then dismissed the petition as successive. (R.,
pp. 33-40.) Ramirez timely appealed from the judgment. (R., pp. 42-48.)
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ISSUE
Ramirez states the issue on appeal as:
A.

Did the district court err in failing to appoint counsel?

B.

Did the district court err in summarily dismissing in the
absence of any answer or other document filed by the state?

C.

Did the district court err in dismissing the successive petition
given Mr. Ramirez never had a meaningful opportunity to
present his claims?

(Appellant's brief, p. 5.)
The state rephrases the issue as:
Did Ramirez fail to present a colorable claim that his petition should not be
dismissed as successive?
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ARGUMENT
Ramirez Failed To Present A Colorable Claim That His Petition Should Not Be
Dismissed As Successive
A.

Introduction
The district court denied Ramirez' request for counsel and ultimately

dismissed the petition because the petition was successive and Ramirez had
failed to establish a colorable claim of sufficient reason why his claim was not
asserted or was inadequately presented in his first post-conviction action. (R.,
pp. 21-28, 33-40.) On appeal Ramirez argues the court erred in failing to appoint
counsel and in dismissing because his claim had potential merit; the state did not
file a response to the petition; and lack of counsel in the first post-conviction
action requires appointment of counsel in the successive petition.

These

arguments do not withstand even cursory analysis. 1

B.

Standard Of Review
The decision to grant or deny a request for court-appointed counsel to

represent a post-conviction petitioner pursuant to I.C. § 19-4904 is discretionary.
Charboneau v. State, 140 Idaho 789, 792, 102 P.3d 1108, 1111 (2004); Plant v.
State, 143 Idaho 758, 761, 152 P.3d 629, 632 (Ct. App. 2007).

The state herein will address only the legal standard applicable to appointment
of counsel because failure to present sufficient evidence to meet that standard
will necessarily mean failure to meet the higher standard of presenting sufficient
evidence to avoid summary dismissal of claims. Gonzales v. State, 151 Idaho
168, 174, 254 P.3d 69, 75 (Ct. App. 2011) (failure to present evidence sufficient
to warrant appointment of counsel "compels a conclusion that the application did
not raise a genuine issue of material fact").
1
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C.

The District Court Properly Concluded Ramirez' Petition Was Frivolous
Because It Was A Barred Successive Petition
Post-conviction counsel should be appointed if the petitioner qualifies

financially and "alleges facts showing the possibility of a valid claim such that a
reasonable person with adequate means would be willing to retain counsel to
conduct a further investigation into the claim." Swader v. State, 143 Idaho 651,
655, 152 P.3d 12, 16 (2007); see also Charboneau, 140 Idaho at 793, 102 P.3d
at 1112. If the claims are so patently frivolous that there appears no possibility
that they could be developed into a viable claim even with the assistance of
counsel, however, the court may deny the motion for counsel and proceed with
the usual procedure for dismissing meritless post-conviction petitions. Workman
v. State, 144 Idaho 518, 529, 164 P.3d 798, 809 (2007); Newman v. State, 140
Idaho 491, 493, 95 P.3d 642, 644 (Ct. App. 2004). "Some claims are so patently
frivolous that they could not be developed into viable claims even with the
assistance of counsel." Gonzales v. State, 151 Idaho 168, 172, 254 P.3d 69, 73
(Ct. App. 2011 ).

Here the district court concluded the petition was frivolous

because it was a barred successive petition.
Idaho law provides that grounds "finally adjudicated or not ... raised" in an
initial or amended petition for post-conviction relief generally "may not be the
basis for a subsequent application." I.C. § 19-4908. Only where the petitioner
can show "sufficient reason" why claims were "not asserted" or "inadequately
presented in the original" case may he pursue a successive petition.

!SL

Griffin

v. State, 142 Idaho 438, 441, 128 P.3d 975, 978 (Ct. App. 2006) (citation
omitted).

Ineffective assistance of post-conviction counsel does not constitute
5

"sufficient reason" for filing a successive petition.

Murphy v. State, 156 Idaho

389, 391, 327 P.3d 365, 367 (2014).
In his petition Ramirez alleged "Ineffective assistance of counsel, of prior
post conviction appeal. And for the record thats why Im filing this successive
post-conviction." (R., p. 4 (verbatim).) After being provided notice of the court's
intent to declare the petition frivolous because it was successive, Ramirez
responded by clarifying that he was not asserting a claim of ineffective
assistance of post-conviction counsel, but rather a claim of ineffective assistance
of appellate counsel in his criminal case. (R., pp. 30-31.) He then asserted that
"the reason for not asserting the grounds in the earlier petition is because I didn't
know of these grounds at the time of the first petition." (R., pp. 31-32.) He also
asserted he lacked the legal skills and resources to represent himself. (Id.) The
district court properly concluded this did not establish the possibility of a nonfrivolous petition.
A criminal defendant generally has notice of the actions of his counsel,
and therefore of any ineffective assistance, "immediately upon the completion of
the trial." Rhoades v. State, 148 Idaho 247, 253, 220 P.3d 1066, 1072 (2009).
Ramirez' assertion that he was unaware of the legal grounds for his claim is not a
denial of notice of the facts. Ramirez does not in any way rebut the presumption
he was aware of trial and appellate counsel's actions, and therefore presents no
non-frivolous claim of a legally sufficient reason why his petition is not barred as
successive.
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On appeal Ramirez first argues that his claim of ineffective assistance of
counsel is sufficiently supported by the evidence as to present the possibility of a
valid claim on its merits.

(Appellant's brief, pp. 6-10.)

Even assuming the

accuracy of this argument, however, it is irrelevant. The district court denied
counsel and dismissed because the successive petition was procedurally barred
and therefore did not reach the potential merits of the claim outside of the bar on
successive petitions.

Ramirez has cited no law indicating that a successive

petition is not barred because of the merits of the claims.

Ramirez' argument

that the claim was viable on its merits is irrelevant to whether the petition was
barred because it is successive.
Ramirez next argues the district court erred by dismissing the petition "in
the absence of any answer or other pleading" from the state. (Appellant's brief,
pp. 10-13 (capitalization altered).) This argument is frivolous. Although a court
may consider the state's answer in summary disposition proceedings, the court is
specifically authorized to summarily dismiss a petition upon its own notice. I.C. §
19-4906(b). No legal standard prevents summary disposition in the absence of
pleadings by the state.
Finally, Ramirez argues that he had no "meaningful opportunity" to present
his claim because counsel was not appointed in his initial post-conviction
proceeding. (Appellant's brief, pp. 13-15.) His request for counsel in his initial
post-conviction case was denied because his claims were frivolous. Ramirez v.
State, 2014 Unpublished Opinion No. 401, Docket No. 41341 (Idaho App., March
3, 2014). Ramirez has failed to cite any legal or logical basis for his claim that by
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asserting frivolous claims in his initial post-conviction he assured himself the right
to counsel in his successive petition. State v. Zichko, 129 Idaho 259, 263, 923
P.2d 966, 970 (1996) ("A party waives an issue cited on appeal if either authority
or argument is lacking, not just if both are lacking.").
The district court concluded that the petition was frivolous because it was
barred by the statutory prohibition of successive petitions.

Ramirez has

presented no possibility of a factual or legal claim that the successive petition bar
is inapplicable. The record and law therefore support the district court's order
denying the request for counsel and dismissing the petition.

CONCLUSION

The state respectfully requests this Court to affirm the judgment of the
district court.

DATED this 13th day of February, 2015.

\
KENNETH K. JORGE
Deputy Attorney General
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